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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 



















should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested but re. 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 


The printing of this publication has been approved by 
the Director of the Bureau of the Budget, 14 June 1954, 
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TAXATION BRANCH 


Under California laws, motor vehicle registration 
expires on 31 December of each year. The California 
Code provides that renewal may be made between 1 Jan- 
uary and midnight of 4 February. Reports were re- 
ceived in this Office that servicemen maintaining their 
California domicile and residence were unable to have 
applications of renewal of their California registration 
accepted until the first working day following the 1st of 
January. Police of the State of Maryland, acting on a 
bulletin showing California license plates expiring on 31 
December 1954, apprehended and fined drivers of ve- 
hicles with 1954 California plates after that date, even 
though the servicemen involved had made timely appli- 
cation for renewal of their California registration under 
California laws. The application forms mailed to Cali- 
fornia were on a single sheet so that a duplicate could 
not be retained as proof of having applied for renewal. 
Check stubs were not accepted as evidence that applica- 
tion had been made. 

Reports have also been received that servicemen from 
California have not been allowed to renew their Cali- 
fornia registration, because they could not show that 
their vehicles were physically present in California. 

The Director, Department of Motor Vehicles, State 
of California, was advised of the above problems. The 
suggestion was made that under Section 514 of the 
Soldiers’ and Sailors’ Civil Relief Act of 1940 (50 USCA, 
sec. 574) servicemen do not lose their residence or domi- 
cile by reason of transfer under naval orders and that 
California servicemen could be considered as only tem- 
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CaPTaIN S. B. D. Woop, USN comin 
Assistant Judge Advocate General of the Navy more 
solved 

CaPTaIn Rosert M. Lucy, USMC gated 

Editor immet 

For sale by the Superintendent of Documents The 

U. 8. Government Printing Office, Washington 25, D.C. (Monthly). B sug ge 
Price 15 cents (single copy). Subscription price $1.25 per year; 
$5 cents additional for foreign mailing. perso: 

tion ¢ 

, ; injur’ 

porarily out of the State and could be allowed to continue 

to register and license their vehicles in California. be he 
The California Director, Department of Motor Ve- § cases 

hicles, replied to the letter from this office as follows: § for d: 

“The information you have indicating applications Th 
for California vehicle license renewal will not be ac- h 
cepted unless such application is made during the when 
annual renewal period, January 1 to February 4, or @ ama 
that the vehicle must actually be within this State, @ land 
is correct. is als 

“California servicemen maintaining their Califor- or de 
nia registration covering their vehicles may renew 
such registration in this State whether or not the an, 
vehicle is within this State. Applications for renewal inclu 
of California registrations received during the month § but ¢ 
of December will be accepted and processed. In ad- @ exce] 
dition special handling will be given those cases ship} 
wherein it is explained by the applicant a problem, as ooats 
explained in your letter, will be encountered. 

“We are confident the information given will enable Th 
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The following is a list of change of duty or station orders issued posit 
to all officers transferred to or from the Office of the Judge Advo- & taing 
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Preliminary Investigative Procedure 


IN SHIP COLLISION AND PERSONAL INJURY 
CASES AFLOAT 


Lieutenant Commander Brunswick G. Deutsch, USNR 


XPERIENCE OF THE ADMIRALTY DI- 
VISION, Office of the Judge Advocate Gen- 
eral, has demonstrated that much time and 
effort may be conserved in investigating matters 
coming within its jurisdiction if some of the 
more important questions which must be re- 
solved in every Admiralty Claim were investi- 
gated and answered by personnel on the scene 
immediately after the occurrence of the casualty. 
The purpose of this article is to provide a 
suggested guide for the development of data by 
personnel afloat through preliminary investiga- 


f tion of certain collisions and certain personal 
f injuries for which the Navy Department may 


be held liable in damages. In many collision 
cases the Navy Department may have a claim 
for damages. 

The suggested guide is intended to be applied 
whenever a naval vessel or her operation causes 
damage or injury to a privately-owned vessel or 
land structure or other private property. It 
is also to be applied whenever personal injury 
or death occurs on naval vessels to longshore- 
men, stevedores, repairmen, visitors and others 
including the dependents of military personnel, 
but excluding the vessel’s operating personnel, 
except in the case of civilian employees of 
shipping companies operating tankers under 
contract to which these suggestions do apply. 

The Commanding Officer or Master of naval 
vessels, as the case may be, is responsible for 
the development of the data in every appropri- 
ate case. Legal officers, of course, are in a 
position to disseminate the information con- 
tained herein and to assist commanding officers 
and masters in carrying out the stated purposes. 


A. 


CASES OF COLLISION WITH PRIVATELY 
OWNED VESSELS OR LAND 
STRUCTURES 


I. Collisions between ships and between ships 
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and land structures are usually the result of 
negligence. 

The inevitable accident is, broadly speaking, 
ararity. At least two elements must exist be- 
fore an inevitable accident may be said to have 
occurred. There must be some act of God and 
an absence of fault on the part of the one as- 
serting the inevitable accident, to secure exon- 
eration from liability for property damage to 
innocent third parties. 

It is, accordingly, obvious that the burden of 

proving an inevitable accident rests on him who 
asserts it; and that if a proper display of nau- 
tical skill and precaution could have prevented 
the casualty, the defense is unavailable. 
II. Proof of inevitable accident and the plan- 
ning of other defenses to collision claims require 
development of all pertinent facts. Careful 
and full investigation as soon as possible after 
the casualty is of paramount importance. 
Shore-based personnel, who are charged with 
the ultimate disposition of such matters, must 
rely on the Commanding Officer or Master of a 
naval vessel to develop the following informa- 
tion: 

1. Location of the place of collision. 

The exact place at which a collision occurs is 
important. It may sometimes determine the 
court in which an appropriate proceeding may 
be instituted. It will invariably assist all con- 
cerned in visualizing the circumstances leading 
up to the collision if the location thereof is 
marked on the chart which was in use at the 
time of the casualty. 

The location will, of course, be determined by 
the navigating officer and the Commanding 
Officer from all available sources. This will 
include loran records, bearings, fixes, dead 
reckoning positions or other appropriate data. 

2. Preservation of all documentary data. 

The aforesaid chart must be preserved for 
use by the appropriate legal officer (Admiralty 
Officer) of the naval district or other command 
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concerned, as provided hereinafter in Sec- 
tion ITI. 

All other documents and records containing 
any data relating to or recording the casualty 
must also be preserved. This will include rough 
and smooth deck and engine-room logbooks, 
quartermaster’s notebook, deck and engine- 
room bell books, bearing record books, gyrocom- 
pass record or course recorder data, deviation 
data, night order book, radar range and bearing 
log, and radar plot, fathomer readings or sound- 
ings (particularly if collision occurs in waters 
governed by the Inland Rules or Western River 
Rules), and draft forward and aft immediately 
following collision and on departure from her 
last port. 

If entries or records were made originally in 
separate notebooks or on slips of paper, such 
notebooks and papers are also to be preserved. 
All faults chargeable to the privately owned 
vessel or land structure and the naval vessel’s 
version of the casualty should be noted in the 
appropriate deck log books. Make no erasures 
of any log entry. If, however, correction is re- 
quired, the original entry shall be lined through, 
initialed, and the substituted entry made. The 
time of collision is most important. Compare 
the bridge and engine-room clocks and note their 
discrepancies, if any. 

3. Climatological and related data. 

All pertinent information dealing with the 
conditions of wind, sea and current must be 
furnished to permit evaluation of their effect on 
visibility and on the ship’s movements. There 
should be included among the data to be sub- 
mitted the following: 

a. Wind—direction and force. 
b. Sea—description of condition, height 
and length. 
Course (magnetic and gyro) and speed. 
d. Approximate course and speed of pri- 
vately-owned vessel. 
e. Approximate angle of collision. 
. Current—speed, set and drift. 
g. Visibility (if reduced, state reason). 

(i) From bow lookout (in yards) 

(ii) From pilothouse (in yards) 

h. Whistle signals sounded and/or ex- 
changed. 

i. Navigation lights displayed by vessels 

involved, when applicable, prior to 
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collision. (Verify after collision the 
lights being displayed and note same.) 

4. Photographs and Sketches. 

Pictures tell a graphic story, often constitute 
the only unbiased record of a casualty and are 
invaluable in the event of litigation. It has 
occurred, although infrequently, that motion 
pictures have been made of vessels approaching 
on collision courses and of the collision itself, 
In the absence of such affirmative proof of the 
manner in which a collision occurs, still photo. 
graphs taken immediately after the casualty are 
an excellent substitute. 

Efforts should be made to obtain pictures 
from various angles, including a series: 

a. From as high above the surface as pos- 
sible while the vessels are still in con- 
tact, showing the angle at which the 
collision occurred. 

b. From the closest point of contact show- 
ing the other vessel and the apparent 
damage sustained by her. 

c. From aboard and/or alongside your own 
ship showing the apparent damage 
sustained. 

Collision may have caused damage to cargo. 
If shipboard inspection confirms this fact, pho- 
tographs of the affected cargo while still within 
the cargo space will prove helpful, provided the 
area may be photographed with safety. Photo- 
graphs should be taken by a qualified profes- 
sional if his services are immediately available. 
If a professional is not available, photographs 
should be taken by anyone competent to do s0. 
There should be noted the date and time when 
the photographs are taken; the position of the 
photographer; the subject matter included in 
the composition; and the photographer’s full 
name and other identification, all of which data 
should be recorded as soon as possible after 
each exposure. Exposed film should be removed 
from the camera immediately and developed as 
soon as possible. Thereafter identifying infor- 
mation should be placed on the reverse of each 
print by the photographer and be dated and 
signed by him. Even when photographs are 
obtained, sketches may be used to good advan- 
tage and should be made in every case, showing 
the angle of collision and the points of contact. 

5. Identification and Notification. 

Proper identification of the vessels involved 
in the collision is required. In addition to the 
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on the privately-owned ship’s name, the correct name 
Same.) § nd address of the owner and/or operator of that 
essel and her next port of call or refuge are 
ecessary to enable the shore activities con- 
nd arell orned to place that other party on notice and 
o arrange for survey of damage to the pri- 
‘Ol Gvately-owned vessel. It goes without saying 
aching hat in obtaining the foregoing identifying in- 
- Itself. §-y-mation, inquiry will be made to ascertain the 
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ne Generally speaking, two forms of notice are 
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given. First, the owner and/or operator of the 
privately-owned ship is furnished with notice 
of claim for any damage sustained by the naval 
vessel. In that same communication inquiry is 
made of the date, time, and place at which the 
privately owned vessel may be surveyed for 
¢Biamage. Second, the owner and/or operator of 
the privately owned ship must be given notice 
of the date, time, and place at which the naval 
vessel will be available for survey and to which 
its representatives are invited to attend. 

6. Preservation of any defective material. 

The casualty may possibly have been caused 
by some latent defect in gear, equipment or 
Cargo. f other material. Whenever this is suspected, the 
t, Pho- item concerned must be preserved immediately. 
within # it should be tagged or otherwise marked with a 
ded the tui description of the part, accompanied by all 
Photo-§ jata to establish its specific identity. The part 
profes. should be turned over to the appropriate officer 
ailable.§ st the first port of refuge or call so that proper 
graphs§ nalysis thereof may be made. 
) do 8.4 Importance of this procedure cannot be over- 
e when} mphasized. Failure to preserve the material 
of the in question, so that it may thereafter be pro- 
ided M4 duced, will usually result in the rejection of any 
r’s full jefense based on the latent defect. 
ch dataye 7 Statements of witnesses. 
e after] The successful prosecution and/or defense of 
emoved § » collision claim depends on the development of 
oped 44 facts through eye-witnesses. Detailed written 
4 reach" signed statements must be obtained from 
of each») eye-witnesses as soon after the casualty as 
ed an} ossible. This will include careful examination 
hs ate ot the witnesses. All references to time, dis- 
advan- tances, speeds, courses, climatological data and 
howing} other physical facts and all maneuvers, sound 
ontact.§ imnals and lights mentioned therein and re- 


quired by the applicable pilot rules should be 
nvolved verified. 
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Written and signed statements should also be 
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taken from all personnel who were up and about 
at the time of the casualty even if they reflect 
only negative information. Each statement 
should contain the witness’s full name, rank or 
rating, file or license number, serial or certificate 
(Z) number, permanent home address and 
marine experience. To assist the legal officer 
at the port of refuge or call, a list of all personnel 
on watch at the time of the collision should be 
prepared, contained the foregoing identifying 
information. 

The ship’s complement is to be instructed to 
discuss the circumstances leading up to the colli- 
sion with no one except appropriate representa- 
tives of the Navy. 

8. Independent witnesses. 

The tendency of personnel to stand by their 
ship is well known to mariners and to the courts. 
For this reason, if not for others, the identity 
of other ships and persons in the area at the 
time of collision is important because they may 
furnish unbiased evidence to explain the events 
leading up to the casualty. The legal officer 
concerned with handling the matter ashore will 
investigate these independent witnesses. How- 
ever, reliance must be had on his being fur- 
nished with their identity by the naval vessel 
concerned. 

9. Reports to appropriate activities. 

Message report of the collision must be made 
to the Admiralty Division of JAG and to the 
appropriate command or activity to which the 
ship would otherwise communicate such inci- 
dents. In addition to other data usually con- 
tained in such report, there should be included 
the following information: 

a. Date, time and location of collision. 

b. Destination or port of refuge of the 
naval ship and estimated date and 
time of arrival. 

c. Identity of privately owned ship, and 
the name and address of owner and/or 
operator. 

d. Destination or port of refuge of pri- 
vately-owned vessel, estimated date, 
time of arrival and name of vessel’s 
agent at that port. 

III. Duties of the Commanding Officer or Mas- 
ter of naval ships on arrival at first port of 
refuge or call. 

1. On arrival at the first port of refuge or call, 
all statements, documentary and other data as- 
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sembled in accordance with the foregoing guide 
are to be turned over to the legal officer of 
the naval district or to the officer performing 
the duties as such. 

2. Requests must be made to the legal officer 
to arrange for survey of the damage to the 
naval vessel and/or her cargo-and to the pri- 
vately owned ship as well. 

3. Personnel having knowledge of the events 
and circumstances leading up to collision should 
be made available to the legal officer for fur- 
ther interview, if required. 

4. Tosupport a claim for damage to the naval 
vessel, an account must be prepared to supply 
operating and maintenance costs incurred by 
the naval vessel while undergoing repairs, which 
will include pay, allowances, subsistance of the 
ship’s complement, cost of fuel, lubricating oil, 
fresh water, consumable stores and supplies 
used. 

5. The following times must also be logged 
and turned over to the legal officer to support 
a claim for loss of use: 

. Arrival at repair yard. 

b. Arrival in dry dock, if appropriate. 
c. Commencement of repairs. 

d. Return to water, if appropriate. 

e 

f 


© 


. Completion of repairs. 
. Departure from repair yard. 


B. 
CASES OF PERSONAL INJURY 


I. Personal injuries and deaths on naval vessels 
of longshoremen, stevedores, repairmen, visi- 
tors and others‘ are likely to occur despite all 
efforts to maintain and enforce safety precau- 
tions. Whenever such incidents happen they 
must be investigated * because there is no means 
of predicting that a claim will not be presented 
against the United States or the Navy Depart- 
ment at a later date. 
II. When personal injury occurs on a naval 
vessel, the following matters become impor- 
tant: 

1. The furnishing of prompt medical first aid, 
or arranging for the removal of the injured 
person to a hospital of his choice.® 


1. Including dependents of military personnel and civilian employees 
of shipping companies operating contract tankers. 

2. The suggestions do not apply to cases involving personal injury 
or death to civil service or to military personnel. 

8. There is ordinarily no reason for hospitalizing the person in a 
naval facility unless the nature of the injuries are such that those 
steps are taken as an emergency measure. 








2. In the event of death, complying with al] 
of the usual naval procedures inform the em. 
ployer of the deceased and the local law en. 
forcement authority in the port at which the 
death occurs or at the first U. S. port of call if 
occurring at sea. 

3. The prompt investigation of all accidents 
regardless of how inconsequential, so that the 
cause thereof may be determined and any valid 
claim may be adjusted promptly. 

III. Promptness of investigation. 

Prompt investigation aboard ship will afford 
the opportunity of interviewing the injured per. 
son and such witnesses as may be available 
while they are within naval jurisdiction, while 
the events are still fresh, and at the same time 
will permit development of adequate evidence to 
enable shore activities concerned to evaluate the 
validity of the claim. Such an investigation 
should include the taking of written statements, 
the preparation of a report of the casualty and 
the making of sketches and photographs where 
possible. 

IV. Statements and memoranda. 

Detailed written and signed statements de- 
scribing the manner in which the injury or 
death occurred should be obtained from all per- 
sons present in the general vicinity including 
those who were eye-witnesses and those who 
were not. The statements should be in the lan- 
guage used by the persons interviewed. While 
it is desirable to use such language whenever 
any statements are taken, it is particularly im- 
portant that this technique be employed in the 
investigation of personal injuries or deaths. 

Written and signed statements should be 
taken from all persons who were up and about 
at the time, even if they reflect only negative 
information. This procedure precludes such 
persons serving as surprise adverse witnesses 
at a later date. Each statement should also be 
signed by the interrogator as witness. Each 

statement should contain the injured person’s or 
the witness’s name, permanent home address, 
and other identifying data. To assist in com- 
pleting the investigation, the legal officer at 
the port in which the casualty occurs or at which 
the vessel calls shall be furnished with a list of 
witnesses, which should include all identifying 
data of eye-witnesses and non-eye-witnesses, as 
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well as of those who refused to sign or to give 


statements.‘ 

If a witness refuses to sign a statement, the 
statement as given should be read to the wit- 
ness and the reason for his refusal to execute 
it should be noted thereon together with the 
date, time, full name and complete identifying 
data of the interrogator. 

If a witness refuses to give a statement or to 
discuss the occurrence, the interrogator should 
incorporate in memorandum form the efforts 
made to obtain a written statement and the 
stated reason for the witness’ refusal. He 
should also note his full name and complete 
identifying data together with the date and 
time. 

V. Preparation of preliminary investigation. 

A careful preliminary investigation report 
incorporating the following data will greatly 
assist shore-based personnel in understanding 
the circumstances which caused the casualty.® 

1. Date and hour of the incident, full name, 
residence address and other identify- 
ing data of the injured or deceased 
person. 

2. Exact location and description of the 
place of occurrence. 

3. The injured person’s complaint. 

4. Part or parts of body affected, including 
visual evidence and/or symptoms. 

5. All first-aid or medication given, includ- 
ing the dates and times. 

6. Prior medical history as given by the 
injured personnel, when appropriate, 
and prior treatment or medication. 

7. Specific duty or service being performed 
at time of injury or death. 

8. Full name, residence address, and iden- 
tity of the person directly supervising 
the injured or deceased person and the 
name of his employer. 

9. Specific instructions given or standing 
orders in effect concerning the work 
and the safety precautions to be taken 
in its performance. 

10. State of sobriety of the injured or de- 
ceased personnel at time of the cas- 
ualty. 


4, The comments made in Part A, Section II, Subsection 8 regarding 
the desirability of taking the statements of independent wit 
apply with event greater force to cases involving personal injury 
or death. 

. Although there may be some duplication of facts in this report 
and in the statements to be obtained, all of the data should be 
compiled lest some be inadvertently omitted to the detriment of 











the Service. 
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. If the vessel’s machinery, gear, or 
equipment is involved, describe in 
detail and state its condition and/or 
state of operation. 

12. If the casualty may have been caused 
by some latent defect in machinery, 
gear, or equipment, the item concerned 
should be preserved, and identified in 
the same manner as outlined in Part 
A, Section II, Subsection 6. 

13. State of the safety device, if any, which 
was provided to obviate the casualty. 

14, State whether the safety device was in 
use at the time of the casualty. 

15. If the casualty involves slipping, 
tripping or falling, describe the dis- 
tance of fall, condition of deck, ladder, 
gangplank, handrail, treads, passage- 
way, electric lights, or the like from 
which, and the place to which, the 
person fell. 

16. If casualty stems from lifting, lower- 
ing or dropping an object, describe the 
type, size and weight, and the mechan- 
ical assistance, if any, which was 
available or in use. 

17. If an altercation or fight was involved, 

state all the details leading up to it, 

including names of all participants. 


VI. Preservation of documentary data. 


All documents containing any data relating 
to the casualty must be preserved. This will 
include entries in the pertinent logs, dealing 
with the date, time, place aboard ship where the 
casualty occurred, the circumstances leading up 
to the incident, the condition of machinery, gear 
or equipment involved, the result of the physical 
examination of the person concerned and the 
medical treatment tendered. There should also 
be preserved all prior maintenance and repair 
records pertaining to the machinery, gear or 
equipment. 

Refusal to submit to physical examination or 
to accept medical treatment should be noted in 
the log as should all faults attributable to the 
injured or deceased person. 

Where applicable, the suggestions on the pres- 
ervation of documentary data set out in Part 
A, Section II, Subsection 2, should be followed. 


VII. Photographs and sketches. 


What has been said about the value of photo- 
graphs and sketches in collision cases applies 
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also to personal injury and death cases, and 
their importance cannot be over-emphasized. 

The preponderance of personal injury and 
death claims are founded on alleged defects in 
the ship’s hull, machinery, gear and equipment 
or their alleged improper maintenance resulting 
in the unseaworthiness of the vessel. 

Photographs and sketches of the place at 
which the casualty occurred and the portion of 
the vessel or equipment involved are indispen- 
sable. They should, of course, be made as soon 
after the casualty as possible. They should also 
show the position of the person at the time of 
the casualty. It may not be practical to have 
the injured person assume that position, but 
another person may pose for photographs and 
sketches so that the proper relationship be- 
tween the equipment and the person may be 
established. Photographs and sketches should 
be made to show the scene from all its practical 
approaches. 

The suggestions which are set out in Part A, 
Section II, Subsection 4, for making and identi- 
fying photographs and sketches should be fol- 
lowed where pertinent. 


VIII. Reports to appropriate activities. 
Message report of the personal injury or 
death should be made to the Admiralty Division 
of JAG and to the appropriate command or 
activity to which the ship would otherwise 
communicate such incidents. In addition to 
other data usually contained in such report, 
there should be included the following infor- 
mation. 
1. Full name of the injured or deceased 
person. 


2. Date, time and place of injury or death, 

3. Brief description of the cause of the 
incident. 

4. Nature and extent of the injury. 

5. Temporary disposition of person inso- 
far as naval authority is concerned, 

IX. Duties of Commanding Officer or Master 

of naval ships following institution of the pre- 

liminary investigation. 

1. Immediate communication. with the 
legal officer at the port in question for 
assistance in completing the investi- 
gation. 

2. Tender to the legal officer who will com- 
plete the investigation all statements, 
documents and other data assembled in 
accordance with the foregoing guide. 

3. Personnel having knowledge of the 
events and circumstances leading up 
to the personal injury or death should 
be made available to the legal officer 
for further interview, if required. 


ey 
CONCLUSIONS 


It is altogether probable that the foregoing 
guide may not cover every situation which 
arises. It is to be hoped, however, that the 
general suggestions set forth may be of assist- 
ance to all who are responsible for investigating 
ship collision and personal injury or death 
claims. If they succeed in facilitating or expe- 
diting those investigations in any way, they 
shall have served their purpose. 





CY Wo Cw Ships 


BOYS: Chapter XXII, page 29: 


“$1. Every vessel of the Navy, bound on a cruise, is 
allowed one boy, between 14 and 18 years of age, for 
every two guns such vessel may carry, in lieu of the 
numbers authorized by circular order of 1 April, 1826. 
(Feb. 1, 1828.) 

“$2. Recruiting officers are to enter boys when wanted; 
but, when it can be avoided, are not to enlist minors 
without the written consent of their parents, guardians, 
or masters. 


“$3. Boys are sometimes, by special letter from the 
Department, to be treated as Midshipmen; but, in such 
cases, they receive only boys’ pay. 

“§ 4. Boys are to be instructed in elementary studies, on 
board receiving ships and other vessels, by a competent 
person—either one of the crew or an officer, to be desig- 
nated for that purpose by the commander.” Rules of 
the Navy Department Regulating the Civil Administra- 
tion of the Navy of the United States (1832). 
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Verbatim Records 
What, Why, and When 


Major E. B. White, Jr., USMC 


of special courts-martial is the imposition 
f a bad-conduct discharge as a part of the sen- 
tence when the record does not contain a ver- 
batim account of the trial proceedings and the 
testimony. The purpose of this article is to cor- 
relate the various Code and Manual provisions 
relating to the verbatim record requirement and 
to set out the remedial actions available to the 
convening authority when a non-verbatim rec- 
ord is presented for review. 

The Uniform Code of Military Justice does 
not specifically require that the record of a spe- 
cial court-martial, in order to support a bad- 
conduct discharge, be a verbatim transcript of 
the proceedings. The sole provision contained 
in the Code itself concerning the content of a 
record of a special court-martial is found in Ar- 
ticle 19. Article 19 requires that there be a 
complete record of the proceedings and testi- 
mony before the court if the court adjudges a 
bad-conduct discharge as part of the sentence. 
A complete record is not necessarily a verbatim 
record even though it constitutes an accurate 
account of the essential substance of the pro- 
ceedings reported. Conversely, of course, a ver- 
batim record is necessarily a complete one. The 
Manual, then, must furnish the basis for the 
requirement that a bad-conduct discharge may 
not be imposed as part of the sentence unless 
the record of trial is verbatim. 

The Manual contains two pertinent provisions 
concerning the contents of a record of a special 
court-martial. Paragraph 15), like Article 19 
cf the Code, provides that a special court-mar- 
tial shall not adjudge a bad-conduct discharge 
unless a complete record of the proceedings and 
testimony before the court has been kept, Para- 
graph 83a of the Manual, however, provides: 


A FREQUENT ERROR NOTED in records 
0 


“Subject to the exceptions set forth in appendices 
8 and 9, a record of trial by special court-martial 
in which a bad-conduct discharge is adjudged will 
contain a verbatim transcript of all proceedings in 








open court. It will follow the form in appendix 9 
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and will be prepared and disposed of in accordance 
with the rules prescribed in 82 for a record of trial 
by general court-martial * * *.” (Emphasis 
supplied.) 

Here for the first time is expressed the re- 
quirement that the record of a special court- 
martial contain a verbatim transcript of trial 
proceedings in the event a bad-conduct dis- 
charge is adjudged. Article 19 of the Code and 
Paragraph 15) of the Manual require a com- 
plete record whereas ‘the paragraph quoted 
above requires a verbatim transcript. While it 
appears that there is an inconsistency between 
the complete record requirement and the ver- 
batim record requirement, the Court of Military 
Appeals in United States v. Whitman, 3 USCMA 
179, 11 CMR 179, held that the requirement of 
a verbatim transcript, being the more stringent 
rule and one more inclined in favor of the 
accused, must prevail. 

It is now a settled rule of law that the record 
of a special court-martial must be verbatim in 
order to support a bad-conduct discharge. 
Webster defines verbatim as: “Word for word; 
in the same words.” The Court of Military 
Appeals has said that it is bound by this defini- 
tion of the word “verbatim,” but has also stated 
that the definition must be applied sensibly be- 
cause a “strict application would transform a 
common-sense provision into an impossible re- 
quirement.” United States v. Nelson, 3 
USCMA 482, 13 CMR 38. Under the doctrine 
announced in the Nelson case it is clear that 
some deviation from the Webster definition of 
the word “verbatim” is allowed, but it is difficult 
to forecast just what limits will be imposed 
until the case reaches either a board of review 
or the Court of Military Appeals. For this rea- 
son, rather than risk a reversal at these levels 
of review because it is thought that permissible 
limits have not been transgressed, it is advisa- 
ble to make the necessary corrections at the 
convening authority level. 

While there is a great variety of places within 
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special courts-martial records received in the 
Office of the Judge Advocate General where the 
record assumes a form other than verbatim, 
there are three places where errors occur most 
frequently. The first and most apparent devia- 
tion from the verbatim record requirement is in 
those cases where the record in part assumes 
the form set out in Appendix 10 MCM, 1951 
(Guide for Preparation of Trial by Special 
Court-Martial When a Verbatim Record is not 
Required), commencing with the qualification 
of members of the prosecution and continuing 
to the point where the accused is arraigned. 
It has been held in accordance with the prin- 
ciples announced in the Whitman case, supra, 
that a record of this type will not support a bad- 
conduct discharge. The form that must be 
followed is set out in Appendices 8 and 9. After 
the reporter is sworn he must record verbatim 
all that transpires at the trial subject to certain 
minor exceptions stated therein. In order to 
avoid any semblance of error, the person speak- 
ing should always be identified and what was 
said should be recorded verbatim. 

A second deviation appearing in records of 
special courts-martial where pleas of not guilty 
have been entered is in the instruction stage of 
the proceedings. In these cases the “instruc- 
tions” appear in these or similar words: “The 
President read the elements of the offense from 
the appropriate paragraph of the Manual’, or 
“The President instructed as to reasonable 
doubt, burden of proof, degree of guilt, etc.” 
Instructions such as these are objectionable 
because they are insufficient to furnish review- 
ing authorities a basis for determining their 
correctness. The fact that the instructions may 
have been correct and complete is immaterial if 
they are not reflected verbatim in the record. 

The third common error noted is the failure 
to report verbatim any conferences which occur 
between the president of the court and counsel. 
The decided cases are uniform in holding this 
to be reversible error. It is noted that the 
Manual does not specifically provide for such 
conferences in special courts-martial. If such 
are held, however, they must be fully recorded, 
transcribed, and made a part of the record. 
Otherwise a verbatim record of the proceedings 
has not been made. 

What action may a convening authority take 

when he reviews a record, portions of which are 
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not verbatim as required by Paragraph 83q, 
MCM, 1951? Perhaps the most expedient 
remedial action that can be taken is provided for 
in Paragraph 86c MCM, 1951: 


“e, Correction of record.—A record of trial may 
upon review be found to be incomplete or defective 
in some material respect * * * The court may have 
performed its duty properly but through clerical 
error or inadvertence the events may have been im. 
properly recorded. In such case, the record must be 
corrected to make it show the true proceedings. It 
may be returned to the president of a general or 
special court-martial or to the summary court- 
martial for a certificate of correction to relate the 
true facts. The certificate will be authenticated in 
the same manner as the record of trial. See 82f, 
83c, and 79e. In general and special court-martial 
cases, the authenticated certificate will be attached 
to the record of trial after the original signatures 
authenticating the record * * * A certificate of 
correction may be used only to make the record 
correspond to that which actually occurred at the 
trial * * *” 
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This method of correcting the record to show 
what actually occurred at the trial has advan- 
tages over the second method, proceedings in 
revision, in that the former does not require a 
formal meeting of the court which tried the 
case as does the latter. 

Proceedings in revision are authorized by Ar- 
ticle 62, UCMJ, and less directly by Paragraph 
80 MCM, 1951. Article 62 (b) provides: 

“Where there is an apparent error or omission 
in the record or where the record shows improper 
or inconsistent action by a court-martial with re- 
spect to a finding or sentence which can be recti- 
fied without material prejudice to the substantial 
rights of the accused, the convening authority may 
return the record to the court for appropriate 
action. * * *” 

Paragraph 80 MCM, 1951, is substantially the 
same as Article 62 but in addition directs that 
the proceedings in revision follow the form con- 
tained in Appendix 8c. At one time there ap- 
parently was some doubt that proceedings in 
revision could supply the deficiency in a non- 
verbatim record when the proceedings in revi- 
sion were held subsequent to imposition of the 
sentence. The Court of Military Appeals, how- 
ever, has held that where the less formal cer- 
tificate of correction may properly be utilized 
to reflect what actually occurred at the trial it is 
clear that the more formal proceedings in re- 
vision may be used to accomplish the same pur- 
pose. United States v. Self, 3 USCMA 568, 13 
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SURNAL 


CMR 124. Whichever of the two remedial ac- 
tions taken by the convening authority, the re- 
sulting document is considered along with the 
original record of trial and if the two reflect a 
verbatim transcript of what transpired at the 
trial then, absent other reversible error, the 
pad-conduct discharge will stand. 









In summary, to avoid the consequent delay 


and expense attendant upon having remedial 
action initiated by the Judge Advocate General 
when a record fails to meet the verbatim record 
requirement, the convening authority should 
take appropriate action. 
medial actions available to the convening au- 


There are two re- 


thority when what actually took place at the 
trial is not reflected verbatim in the record: 
secure a certificate of correction or order pro- 
ceedings in revision. See Paragraph 92 MCM, 
1951, for the procedure when the omissions in 
the record cannot be supplied by either of the 
above methods. If convening authorities will 
carefully screen the records of special courts- 
martial for errors similar to those discussed 
above and take necessary action for their cor- 
rection, the review process will be expedited, 
the rights of the accused will be protected, and, 
in general, the interests of military justice and 
discipline will be better served. 









CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 

































































































































































COURT-MARTIAL VOTING PROCEDURE—It is not necessary for the 
members of a court-martial to reach a finding in a single ballot, 
however, whether or not there will be further balloting is a 
matter to be determined by the majority of the court members 
and is not at the discretion of the president. 


e@ After the court-martial of the accused had been 
closed to deliberate on the findings for over three hours, 
the court was reopened so that further instructions 
could be received by the members of the court-martial. 
During the open session one of the members asked the 
law officer whether or not a finding had to be reached 
on one ballot. 
“LO: It is within the discretion of the president of the 


The following discussion ensued: 


court with respect to discussion and whether there 
should be one ballot, or more than one ballot or not. 
It is generally suggested that there be discussion 
among members of the court. * * * 

“PRES: What I am arriving at is whether the ma- 
jority, but not a sufficient majority, that is, not a 
two-thirds majority—is that an acquittal or is it not? 

“LO: It requires two-thirds of the court, a minimum of 
two-thirds of the court to convict upon any charge or 
specification. * * * With respect to further discus- 
sion on any balloting, irrespective of what the further 
balloting happens to be on any specification or all 
specifications, it is within the prerogative of the 
president of the court whether he wants further dis- 
cussion, reballoting, or further reballoting. That’s 

within his prerogative and discretion.” 
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An objection was made, on appeal, that this additional 
instruction by the law officer was erroneous. The Court 
of Military Appeals was of the opinion that two prob- 
lems were raised by this discussion between the law 
officer and the court members. The first was whether 
or not “more than one ballot may be cast in voting on 
the findings; and, second, if the first or any subsequent 
ballot is questioned by any member and an additional 
ballot is requested, who is clothed with the authority to 
rule with finality on the request?” 

In reviewing the appropriate provisions of the Code 
and Manual the Court determined that more than one 
ballot is permissible and, in fact, often desirable. As 
to the second problem, however, the Court did not agree 
with the instructions given by the law officer. It 
pointed to Article 52, UCMJ which prescribes the num- 
ber of votes required for various sentences that may be 
adjudged. Then in part (c) it provides: 

“All other questions to be decided by the members 

of a general or special court-martial shall be de- 

termined by a majority vote. * * *.” 
This article, the Court continued, in connection with 
Par. 74d (3) which allows the court to reconsider its 
findings before they are formally announced indicates 
this matter of taking additional ballots is one to be de- 
cided by a majority vote and is not one “within the 
prerogative of the president of the court” as the law 
officer instructed. The president merely acts as the 
presiding officer. The Court of Military “Appeals re- 
jected the appellate government counsel’s argument 
that this error was not prejudicial and ordered a 
rehearing. U.S. v. Nash, 5 USCMA 550, 18 CMR 174. 


CROSS-EXAMINATION—in the cross-examination of an accused 
“*[sluspicion of wrongdoing cannot be substituted for the fact of 
wrongdoing as a basis for impeachment.” 

@ The accused was convicted of the wrongful use of 
narcotics. He freely admitted that he smoked a ciga- 
rette which contained morphine, but he denied knowledge 
of its contents at the time he smoked it. The testimony 
concerning the presence of the accused in the room when 
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the cigarette was rolled with the morphine powder in 
it, was conflicting. This was the only evidence in the 
record relating to knowledge on the part of the accused. 

On cross-examination the accused was asked whether 
or not he was suspected of using narcotics by Captain 
Peterson. The defense counsel objected to this question 
and the objection was sustained. Thereupon he was 
asked whether or not he had ever been apprehended 
before by the CID. An objection was again raised, but 
it was overruled. The accused answered that he had 
been apprehended, and subsequently in testifying to a 
further question along this line, stated that the CID 
agents were looking for narcotics. 

On appeal, appellate defense counsel argued that 
these questions by the prosecutor constituted improper 
cross-examination and they consisted solely of “ ‘re- 
peated innuendoes and insinuations’ resulting from a 
‘fishing expedition’.” 

The Court of Military Appeals assumed for the pur- 
poses of this case “that it would be proper to impeach 
the credibility of the witness by cross-examination as 
to acts of misconduct, even though they had not re- 
sulted in convictions.” This was done because it recog- 
nized one line of authority in the federal courts that 
follows this rule. Even under this liberal rule, however, 
the Court pointed out, there was no justification for the 
questions asked in the cross-examination of the accused. 
In this case “no act of misconduct affecting the accused’s 
credibility was presented,” and “[s]uspicion of wrong- 
doing cannot be substituted for the fact of wrongdoing 
as a basis for impeachment.” 

Since the evidence concerning the knowledge of the 
accused as to the morphine content of the cigarette was 
conflicting, these improper questions, the Court instruc- 
ted, might well have swayed the court-martial to weigh 
the evidence against the accused. A rehearing was or- 
dered since the Court determined this error to be preju- 
dicial. U.S. v. Hubbard, 5 USCMA 525, 18 CMR 149. 


INSTRUCTIONS—“[Wlhere physical inability resulting from a 
bat-precipitated psychiatric disorder is asserted as a defense, 

an instruction on insanity precludes the necessity of a law officer 

instructing sua sponte [voluntarily] on physical incapacity.” 


@ During the late afternoon of July 19, 1953 a Marine 
rifle company on the main line of resistance in Korea 
received a light mortar and artillery barrage. The 
accused, a platoon sergeant, previous to the barrage had 
been talking to another sergeant, in a bunker, but as 
soon as it started he put on his helmet and flak jacket, 
picked up his rifle and loaded it, and then lay on a 
bunk. His platoon leader inspected the front line 
trenches after the shelling and noticed the absence of 
the accused. He called back to the command post bunker 
and directed that the accused be notified to report to 
the forward trench line. The order was repeated to the 
accused several times, but no positive response was 
forthcoming from him. As soon as a relief appeared, 
the receiver of the telephone order went up to notify 
the platoon leader of the accused’s failure to respond. 
The platoon leader returned to the bunker and asked the 
accused what was the matter. The reply was, “I don’t 
know.” Then he was again told to report to the front 
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lines to which the accused replied “I can’t.” After this 
he was sent to the sick bay for examination. The ac- 
cused had to be assisted to the aid station since he 
showed little sense of direction, wobbled, and tripped 
several times on the way. The medical officer found 
the accused fit for duty. 

On the basis of the above incident the accused was 
charged with cowardly conduct and willful disobedience 
of the command of a superior officer. The law officer 
sustained a motion for a finding of not guilty to cow- 
ardly conduct, but the second charge was submitted to 
the court which found the accused guilty as charged, 
The court-martial sentenced the accused to a dishonor. 
able discharge, confinement at hard labor for five years, 
and forfeiture of $40 per month for a like period. On 
review, a board of review affirmed the findings, but 
reduced the confinement to 3 years. 

At the trial, witnesses testified that during the period 
the accused was lying down in the bunker he was 
apparently “in a shock state, sweating, eyes were shin- 
ing.” He was examined by one psychiatrist and the 
statements of all concerned were examined by another, 
Both doctors testified that the accused was sane, but 
that his combat precipitated anxiety reaction made ad- 
herence to the right more difficult. The law officer 
submitted an instruction on insanity to the court which 
rejected any such defense by the accused. 

On appeal to the Court of Military Appeals, appellate 
defense counsel took the position that the evidence did 
not establish that the accused heard the order or if he 
did that he did not understand it. Further, it was 
argued that there was substantial evidence of physical 
inability to comply with the order, and that as a result 
the law officer should have instructed the court on the 
defense of physical incapacity. 

As to the first issue, the Court of Military Appeals 
pointed to the normal conversation of another sergeant 
with the accused immediately prior to the incident and 
the apparent normal hearing of the accused after it 
was over. The real defense relied on by the accused 
was not physical defective hearing, but rather that he 
was mentally incapable of appreciating the effect of 
the order. This point was settled adversely to the ac- 
cused by the findings since the court members were 
properly instructed on mental responsibility by the law 
officer. 

The Court in its opinion discussed various types of 
combat reactions. It indicated that many of the things 
pointed to by the accused as evidencing severe anxiety 
reaction were merely part of a normal battle reaction. 
It was agreed, however, that the accused’s condition 
went beyond the normal. In fact, the Court was of the 
opinion that on the basis of the medical testimony his 
condition fell into a grouping classed by Army TM 8-240 
on Combat Psychiatry as “Anxiety reactions, severe, 
without major personality disorganization.” Persons 
in this class are legally responsible, but they do have 
more than normal difficulty in adhering to the right. 

The argument by the defense that the instruction on 
physical incapacity should be given in this case was 
rejected. In this regard the Court stated: “Thus, it 
must be said that the defense of physical incapacity 
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resulting from combat induced mental disorders is in- 
extricably wound up with the defense of mental irre- 
sponsibility, and a submission of the latter issue is a 
submission of the former. Moreover, a finding that the 
accused can distinguish right from wrong and can ad- 
here to the right is a finding that his mental and physical 
condition are such that he is responsible for his acts. 
Accordingly, when the court-martial considered the 
issue of mental responsibility, it, for the purposes of 
this case, also considered the defense of physical in- 
capacity. We hold, therefore, that where physical in- 
ability resulting from a combat-precipitated disorder is 
asserted as a defense, an instruction on insanity pre- 
cludes the necessity of a law officer instructing sua 
sponte [voluntarily] on physical incapacity.” The de- 
cision of the board of review upholding the conviction 
was affirmed. U.S. v. Latsis, 5 USCMA 596, 18 CMR 
220. 


SELF-DEFENSE—A person in the military service is not required to 
retreat from the place where the necessities of the service force 
him to live—e. g., barracks, tent, or foxhole—before he can 
invoke the doctrine of self-defense in an attack upon his person. 


@ During a poker game in a training area in Korea, 
the accused and a corporal by the name of Hughes 
became engaged in a serious argument as to the ac- 
cused’s honesty in the game. A fight was averted by 
other soldiers nearby, but Hughes threatened to kill the 
accused before morning. When the accused returned to 
his tent he loaded his rifle, indicating to a tentmate 
that “this is in case he come [sic] in and starts messing 
with me after I get to sleep.” 

Shortly thereafter, Hughes came into the tent carry- 
ing two large rocks and shouting that he wanted his 
money or else he would kill the accused. He stopped 
when he saw the accused held a rifle pointed towards 
him. The accused pushed Hughes back with his rifle 
and told him to get out and leave him alone. Suddenly 
the corporal grabbed a rifle from under a cot and a clip 
of ammunition. As he began to load the weapon the 
accused shot twice. One shot killed Hughes; the other 
killed a sergeant in a nearby tent. 

At the trial of the accused for murder, the trial counsel 
argued that the accused had a duty to retreat from 
Hughes, in this situation, since this tent was not legally 
a place which the law would recognize as a home. The 
defense counsel objected to this “definition of a home.” 
The law officer overruled the objection and later in- 
structed that the term own house “means presumptively 
a dwelling house and ‘own’ means belonging to oneself.” 
The accused was convicted of murder and was sentenced 
to a dishonorable discharge, total forfeitures, and con- 
finement at hard labor for twenty-five years. The board 
of review that reviewed the case was in doubt as to 
the correctness of the self-defense instruction, but felt 
that it removed all doubt by reducing the findings to 
voluntary manslaughter and the confinement to fifteen 
years. 

The Court of Military Appeals did not agree with 
this solution of the problem. It instructed that self- 
defense is a defense to every degree of a homicide, and 
if the instruction was incorrect a rehearing must be 
ordered. 
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The Court held that the law officer in his instruction 


- had necessarily adopted the trial counsel’s definition of 


“home” since he had agreed in substantial part with 
what the trial counsel said, and he did not correct the 
trial counsel’s remarks. The Court was of the opinion 
that the legal definition of “home” or “dwelling house,” 
insofar as the retreat doctrine was concerned, was not 
restricted to particular types of physical structures. 
The Court continued: 
“Generally a military person’s place of abode is the 
place where he bunks and keeps his few private 
possessions. His home is the particular place where 
the necessities of the service force him to live. 
This may be a barracks, a tent, or even a foxhole. 
Whatever the name of his place of abode, it is his 
sanctuary against unlawful intrusion; it is his 
‘castle.’ And he is there entitled to stand his ground 
against a trespasser to the same extent that a 
civilian is entitled to stand fast in his civilian home. 
No reason in law, logic or military necessity justifies 
depriving the men and women in the armed forces 
of a fundamental right to which they would be 
entitled as civilians. Consequently, when the ac- 
cused retired to his own tent, he retreated as far 
as the law demands. The law officer erred in fail- 
ing to make that clear to the members of the court.” 
Because of this error of the law officer in defining 
the doctrine of retreat, as applied to this case, a rehear- 
ing was ordered. U.S. v. Adams, 5 USCMA 563, 18 
CMR 187. 


CHARACTER EVIDENCE—When so requested and after the issue is 
raised by the evidence, the law officer must instruct the Court 
members on the effects of character evidence. 


@ The accused was tried and convicted of several of- 
fenses relating to the wrongful disposal of government 
property. The witnesses for the prosecution who impli- 
cated the accused were two coconspirators and accom- 
plices. The base supply officer, Commander Harrison, 
was called to establish the shortage involved. On cross- 
examination it was shown that the accused had worked 
under the Commander for a year prior to this incident. 
The Commander testified that before the trial he had 
“every confidence in the honesty and reliability of the 
accused.” The accused took the stand and denied that 
he was involved in these illegal transactions. He did 
admit knowing that some of them were taking place 
and that he had introduced the other two alleged co- 
conspirators to each other. As to his past record, the 
accused stated that he had served for 23 years in the 
Navy prior to retirement and had never before been 
charged with a crime. Since 1946 he had been a civilian 
employee of the Navy. 

At the conclusion of the evidence the defense counsel 
requested the law officer to instruct the court on charac- 
ter evidence. He offered a proposed instruction at that 
time. The law officer refused to instruct on character 
evidence and he expressed the view that no evidence 
had been presented by the defense to raise the issue of 
good character of the accused. 

The Court of Military Appeals reaffirmed its position 
on instructing on character evidence. It stated “that 
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a law officer had no obligation to instruct, sua sponte, 


[voluntarily] on the effect of character evidence, but we - 


subsequently made it crystal clear that where the good 
character of the accused is in issue, and defense coun- 
sel submits a requested instruction embodying an accept- 
able rule on that subject, the law officer errs to the 
substantial prejudice of the accused if he fails to in- 
struct as requested.” 

In this case the Court pointed out that it is not neces- 
sary for the favorable evidence raising the issue of good 
character to be presented in the defense’s case. In re- 
viewing Commander Harrison’s testimony and that of 
the accused relating to his long and honorable service— 
which the prosecutor conceded was accurate—the Court 
was of the opinion that the issue of good character was 
raised and that the law officer was under no obligation 
to so instruct the court members. Although the 
character evidence, in this case, was quantitatively 
seanty it could be sufficient to raise doubts as to the 
guilt of the accused especially since the court members 
might choose to disbelieve the main prosecution wit- 
nesses who were so closely connected with the crime 
themselves. U.S. v. Gagnon, 5 USCMA 619, 18 CMR 
243. 


ASSAULT WITH INTENT TO COMMIT MURDER—There is no need 
to instruct on the lesser included offense of assault with a dan- 
gerous weapon unless it is reasonably raised by the evidence. 


@ The accused was tried and convicted of assault on a 
Private Jenkins with intent to commit murder. He was 
sentenced to a dishonorable discharge, total forfeitures 
and confinement at hard labor for ten years. The find- 
ings and sentence were approved by all intermediate 
reviewing authorities. The Court of Military Appeals 
granted the accused’s petition for review to determine 
the correctness of the instructions given by the law 
officer. 

“Stated generally, the evidence establishes that at 
about 11:00 p. m. on December 25, 1953, the accused was 
in a cook tent in Company A of a numbered Engineer 
Battalion on duty in Korea. He had selected the bed 
of a sergeant as his resting place but, upon the latter’s 
return to his quarters, the accused was moved to the bed 
of the alleged victim. When the victim appeared and 
claimed his bunk, the accused was tipped on to the floor. 
He scrambled to his feet and started toward a corporal 
but was blocked by Private Jenkins and another occu- 
pant of the tent. He was then escorted out of the door 
by Jenkins, who directed him to proceed to his proper 
sleeping quarters. A few minutes later, a master ser- 
geant entered the tent and shortly thereafter a projec- 
tile ripped through the canvas, missing him by six or 
eight inches. The sergeant proceeded out through the 
tent opening and saw a person up an incline about fifty 
yards away with an M-1 rifle in his hand. He inquired 
in a loud tone of voice as to who fired the shot, and the 
answer came back, ‘It was me, Jackson,’ and ‘I was 
firing at Jenkins and shooting to kill.’ The sergeant 
proceeded to the location where he came upon the ac- 
cused. He disarmed the accused, opened the bolt of the 
rifle and found a round in the chamber. The weapon 
gave evidence of having been fired recently, and an 
expended cartridge together with three or four live 
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rounds were found lying on the ground near the place of 
firing. The witnesses were consistent in their testi- 
mony that the accused had been drinking, but all averred 
that he was not drunk.” 

The law officer properly charged the Court on the 
principal offense of assault with intent to commit mur. 
der. In charging the Court on the lesser included 
offenses, however, he incorrectly combined elements in. 
cluded in assault in which grievous bodily harm is 
intentionally inflicted and assault with a dangerous f 
weapon. Later on, at the request of the defense coun- 
sel, he did instruct on an additional lesser included 
offense of wrongfully and willfully discharging a fire. 
arm under such circumstances so as to endanger human 
life. 

In concluding his instructions, the law officer informed 
the Court that if the “accused’s mental faculties were 
so impaired that he could not form a specific intent to 
kill, a finding on the principal offense could not be re- 
turned.” The question raised on appeal was whether or 
not the evidence reasonably raised the included offense 
of assault with a dangerous weapon so that it should 
have been instructed upon. It was admitted that if this 
offense was raised the instruction given was not 
sufficient. 

The Court of Military Appeals affirmed the conviction 
and concluded that an instruction on assault with a 
dangerous weapon was not demanded. The Court could 
not find from the record any evidence of intoxication 
which might prevent.the formation of a specific intent 
to murder Jenkins. His actions revealed he was able to 
climb a hill in the snow and ice, load a rifle, and accu- 
rately fire at an intended spot. The next day he re- 
membered his actions clearly. In his statement made to 









the Master Sergeant he admitted his intentions to kill 
Jenkins. All in all, the Court held, there was no need 
for this additional instruction since the lesser included 
offense was not reasonably raised by the evidence. U.S. 
v. Jackson, 5 USCMA 584, 18 CMR 208. 
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LCDR James A. Cusick, USNR from COMDESLANT 
to COMSERVDIV 831. 

ENS Vernon C. Emerson, USNR from NAVSCOL 
(Naval Justice) NPT, R. I., to JAG. 

LT Carl S. Fitzgerald, USNR from COMDESLANT to 
NAVAUXAIRSTA, Kingsville, Texas. 

CDR Donald L. Garver, USN from NAVSTA, Trini- 
dad to JAG. 

CDR Bruce Geisinger, USNR from FLOGWINGLANT, 
PAXRIV to MSTS, WESPAC. 

LT Bernard J. Hammett, USNR from COMPHIBPAC 
to NAVSTA, Guantanamo Bay. 

CDR Guilbert W. Martin, USN from OPNAV (Op81C) 
to JAG. 

ENS John N. Phillips, USNR from NAVSCOL (Naval 
Justice) Npt, R. I., to JAG. 

ENS Jerome Schlapik, USNR from NAVSCOL (Naval 
Justice) Npt, R. I., to ADCOM, NTC, San Diego. 

(Continued on page 16) 
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COMMANDER BURTON R. MANSER, USN 


ROBABLY EVERY PERSON IN THE 

NAVY who has been injured or has had a 
disease which was the subject of an investiga- 
tion, has been asked to make and sign a state- 
ment concerning the injury or disease. The 
questions arise, does the injured or diseased 
member have to sign a statement regarding the 
injury or disease and what is the effect of such 
signed statement? 

Section 0503c NS to MCM, 1951, provides: 

“Statements regarding disease or injury.— 
No person in the armed forces shall be re- 
quired to sign a statement of any nature relat- 
ing to the origin, incurrence, or aggravation 
of any disease or injury he may have, and any 
such statement against his own interest 
signed at any time shall be null and void and 
of no force and effect (58 Stat. 285, 38 U.S. C. 
693e). Any person in the armed forces, prior 
to being asked to sign any statement relating 
to the origin, incurrence, or aggravation of 
any disease or injury that he has suffered, 
shall be advised of his right not to sign such 

a statement.” 

That part of the supplement quoted above, 
down to the citation to the U. S. Statute is Sec- 
tion 105, Servicemen’s Readjustment Act of 
1944 (58 Stat. 285, 38 U.S.C. 693e, ML 1949, 
Sec. 1164-3). This particular section is found 
in Subchapter I entitled “Powers and Duties of 
the Veterans’ Administration”. The legislative 
history of the section in question indicates that 
the practice of obtaining statements from serv- 
ice personnel concerning their physical condition 
as a condition of their separation from the serv- 
ice was strongly condemned (see Hearings be- 
fore the House Committee on World War Vet- 
erans’ Legislation on HR 3917 and S 1767, 78th 
Cong., 2d sess., pp. 6-8, 33-35, 97, 184-189, 199- 
202 (1944) ; see also Hearings before the Sub- 
committee of the Senate Committee on Finance 
on S 1617, 78th Cong., 2d sess., pp. 11-12, 32 
(1944). Section 105, supra, was included in the 
statute in order to prevent the taking of state- 
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ments as to physical condition at the time of, 
and as a condition of discharge. Also to insure 
that, in the event any such statement was taken, 
it would be null and void, and could not be used 
against the person concerned when the Veter- 
ans’ Administration considered his claim for 
compensation for service-incurred physical dis- 
ability (Vol. 3 DIGOPS, Fraudulent Enlist- 
ment, etc., § 5.1 p. 423). It is patent that Sec- 
tion 0503c, supra, taken from the U. S. Statute 
simply means that if one in the armed forces is 
required to sign a statement of any nature 
against his own interest concerning the origin, 
incurrence or aggravation of any disease or in- 
jury he may have suffered, such statement is 
null and void. 

The Army Judge Advocate General has held 
that Sec. 105, swpra, does not apply to any state- 
ment made at the time of induction or enlist- 
ment. The basis for so holding is that at the 
time of induction or enlistment “the statement 
is made prior to the time the individual con- 
cerned becomes a member of the Army and, 
since the protection afforded by Sec. 105, supra, 
extends only to a ‘person in the armed forces’ it 
would seem that such section is not applicable” 
(Vol. 3 DIGOPS, Fraudulent Enlistment, etc., 
§ 5.1 p. 423). 

The remaining part of Section 0503c, supra, 
makes it mandatory to advise any person in the 
armed forces of his right not to sign a statement 
relating to the origin, incurrence, or aggrava- 
tion of any disease or injury that he has 
suffered. 

The Judge Advocate General of the Navy has 
had occasion to express an opinion on this par- 
ticular section of the Naval Supplement under 
discussion. The record of an investigation dis- 
closed that the injured member was interrogated 
by the investigating officer and during the 
course of the investigation he signed a state- 
ment concerning his injury, the content of which 
was inimical to his own interests. Prior to the 
taking of the statement, the member was not 
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advised as provided for in Section 0503c supra, 
that he did not have to sign such a statement, 
nor was he warned of his rights against self- 
incrimination under Article 31, Uniform Code 
of Military Justice. The Judge Advocate Gen- 
eral held the statement inadmissible and went 
on to state, in substance that there was no ques- 
tion but that without the injured member’s 
statement, which is incriminating, the record 
was devoid of evidence of misconduct of such a 
“clear-cut and convincing quality” as would 
support a holding of misconduct. “In the ab- 
sence of sufficient evidence to the contrary it is 
presumed that death or disability suffered by a 
person in the naval service was not the result of 
his own misconduct” (Section 0504¢c NS MCM, 
1951). 

This section of the statute has also been in- 
terpreted by a Texas court. In that case the 
driver of a car was sued by his guest passenger 
for injuries received in an accident. A written 
and signed statement was made by the guest pas- 
senger when he was on terminal leave to an 
Army investigating officer, concerning the ac- 
cident, which statement was at material vari- 
ance with the testimony given by him on the 
trial and which in fact absolved the driver from 
any act of negligence. It was contended that 
this statement was inadmissible. The court in 
considering Section 105, swpra, held that be- 
cause there was no evidence that the guest pas- 
senger was required to give this statement and 
the statement itself recited that the guest gave 
it voluntarily and of his own free will, it was 
admissible in evidence. Downs v. McCampbell, 
Tex. Civ. App., 203 S. W. 2d 302 (1947). Ob- 
viously from the language of the statute, such a 
statement is only null and void if the signer is 
“required” to sign the statement. There is 
nothing in the wording of the statute which 
would even suggest that such a statement volun- 
tarily made concerning an injury or disease 
would be null and void. 

Therefore, before a person in the military 
service is asked to sign a statement concerning 
his injury or disease, he should be advised of his 
right not to sign a statement, of his right 
against compulsory self-incrimination as pro- 
vided for in Article 31 of the Uniform Code of 
Military Justice, and also such statement should 
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recite the fact that he was so advised. The 
statement should further recite the fact that it 
was voluntarily made and of the signer’s own 
free will. The following is a recommended 
paragraph to be inserted in any signed state. 
ment made by a person relative to the origin, 
incurrence or aggravation of any disease or 
injury. 

ER Nate , have not been required to 
sign the following statement concerning my 
(injury) (disease), and understand that I do 
not have to make any statement regarding my 
(injury) (disease). I have been fully advised 
of my rights under Article 31 of the Uniform 
Code of Military Justice. I understand that | 
do not have to make any statement regarding 
any offense of which I may be accused or sus- 
pected, and that any statement made by me may 
be used as evidence against me in a trial by 
court-martial.” 
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MILITARY JUSTICE DIVISION 


SECNAV INST 5810.4A concerning authority to con- 
vene courts-martial was signed on 5 May 1955 by the 
Secretary. It is the first complete list since the Code 
became effective of convening authorities other than 
those designated in Articles 22, 23 and 24 of the Uniform 
Code of Military Justice. The instruction differs from 
preceding SECNAV instructions in that it designates 
all Flag and General officers or their immediate suc- 
cessors in command of units or activities of the Navy 
and Marine Corps, as general courts-martial convening 
authorities. Furthermore, it empowers all commanders 
and commanding officers of units and activities of the 
Navy, except inactive duty training Naval Reserve units, 
to convene special courts-martial. 

The instruction lists as convening authorities, certain 
classes of commanding officers, directors, administrative 
officers and inspectors of the Navy and Marine Corps 
as well as officers and officers-in-charge who are spe- 
cifically empowered to convene courts-martial. 

The Instruction was issued for two purposes: (1) To 
make readily available to those officers requiring such 
information, a complete list of convening authorities 
under one cover, and (2) to grant specific authorization 
to categories of officers and thereby reduce the need 
for specific authorization to each officer in a particular 
category. Pursuant to the new instruction any of the 
officers so designated may convene courts-martial when 
the need arises, unless restricted by a competent superior 
commander. 
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